City of Danville

427 Patton Street, Suite 208
Danville VA, 24541
Phone: (434) 799-5260

Board of Zoning Appeals

JUNE 16, 2022
10:00 A.M.
CONFERENCE ROOM - 4th FLOOR MUNICIPAL BUILDING

AGENDA

. WELCOME AND CALL TO ORDER
ROLL CALL
ITEMS FOR PUBLIC HEARING

1. Appeal of Zoning Administrator Request PL22-84, filed by MKM Partners c/o Shahid
Javid, requests an appeal of a zoning violation as allowed in Article 13 of Chapter 41 of
the Code of the City of Danville, Virginia at 1501 W Main St. (Parcel # 54805). The
Zoning Administrator sent a zoning violation notice to the property owner for operating
skill games.

2. Variance request PZ22-101, filed by Helen and Russell Reynolds, requests a variance
from Article 3.B.1.4. of Chapter 41 of the Code of the City of Danville, Virginia that does
not permit private domestic well and septic systems, at 41 Kayewood Lane (Parcel #
77939).

3. Variance request PZ22-102, filed by Alice and Carl Reynolds on behalf of Helen and
Russell Reynolds, requests a variance from Article 3.B.1.4. of Chapter 41 of the Code of
the City of Danville, Virginia that does not permit private domestic well and septic
systems, at 40 Kayewood Lane (Parcel # 77926)

. APPROVAL OF MINUTES FROM MAY 19, 2022
OTHER BUSINESS
ADJOURNMENT

427 Patton Street | Danville, VA 24541 |434.799.5260 | www.danvilleva.gov




City of Danville

427 Patton Street, Suite 208
Danville VA, 24541
Phone: (434) 799-5260

Board of Zoning Appeals

STAFF REPORT
MEETING DATE: MAY 19, 2022

RE: VARIANCE/APPEAL APPLICATION — PZ22-84 1501 West Main Street

Appeal of Zoning Administrator Request PZ22-84, filed by MKM Partners c/o Shahid Javid, requests an appeal
of a zoning violation as allowed in Article 13 of Chapter 41 of the Code of the City of Danville, Virginia at 1501
W Main St. (Parcel # 54805). The Zoning Administrator sent a zoning violation notice to the property owner for
operating skill games.

BACKGROUND

The applicant operates skill games in violation of Zoning Ordinance Section. Specifically, Chapter 41, Article 1,
Conflicting Ordinances “Whenever any provision of any State or Federal statute or other City ordinance or
regulation imposes a greater requirement or a higher standard than is required by this ordinance, the
provision of such State or Federal statute or other City ordinance or regulation shall govern.”

Virginia Code defines skill games as gambling devices which are illegal under Title 18.2 Crimes and Offenses
Generally, Article 1, Gambling. Therefore, state law pre-empts a Special Use Permit application so that
avenue is unavailable to the applicant.

APPEAL

The City BZA has the authority to hear and decide appeals where it is alleged there is error in any order,
requirement, decision, or determination made by an administrative official in the administration or enforcement
of Chapter 41, Zoning, of the Code of the City of Danville. The BZA's decision on an appeal is limited to the
issue of whether the Zoning Administrator correctly interpreted the Zoning Ordinance. The BZA may reverse or
affirm, wholly or in part, of may modify, the decision of the Zoning Administrator. The power to interpret the
Zoning Ordinance has its limitations. Although the BZA and the Zoning Administrator must interpret the Zoning
Ordinance to execute its responsibilities, they do not have the authority to rule on the validity of a zoning
regulation.

RECOMMENDATION
Staff recommends that the BZA affirm notice of violation for 1501 West Main Street.

ATTACHMENTS
v" Property Ownership & Existing Zoning Map

v Data Sheet
v" Existing Land Use Map (Aerial 2019)

427 Patton Street | Danville, VA 24541 |434.799.5260 | www.danvilleva.gov




“ WOODS ROGERS

ATTORNEYS AT LAW

WILLIAM H. SHEWMAKE
{804) 343-5035
wshewmpke{@woodsrogers,com

April 15,2022

VIA HAND DELIVERY

Mr. Doug Placheinski, Planning Director & Zoning Administrator
City of Danville Community Development Department

P.O, Box 3300

Danville, Virginia 24541

Re:  Appeal of Zoning Determination
1501 W, Main Street Danville, Virginia 24541 (Tax Map 0611004000001000)

Dear Mr. Plachcinski;

I represent MKM Pariners and Edgewood Matt. Enclosed please find the following materials
ta support the Appeal to the Board of Zoning Appeals of Notice of Zonirig Violation dated March
21, 2022 filed on behalf of the applicants, MKM Partners and Edgewood Mart;

Appeal application fofm

Notice of Violation

Applicant’s Memorandum in Support of the Appeal

Copy of City tax assessor’s map showing boundaries of property and building improvemetits
Filing Fee

If you have any questions or require any additional information, please contact me at any
time. Thank you in advance for your consideration of this matter.

Sincerely,

WQOODS ROGERS PLC

Lol i, A MW’LMQ_M

Willidii H. SheWmake

WHS:jhh

Riverfrant Plazn, West Tower, 901 Bast Byrd Steest, Suite 1550
Richmand VA 23219
P (804) 343-5020 - F (804) 799.7897

www.woodsrogers.com

Charlottesville « Lyneliburg - Riclmend - Roancke

1



I

APPEAL

THE BOARD OF ZONING APPEALS IS AUTHORIZED BY

- THE MUNICIPAL CODE TO HEAR AND DECIDE APPEALS

FROM ANY ORDER, REQUIREMENT, DECISION OR
DETERMINATION MADE BY AN ADMINISTRATIVE OFFICER
IN THE ADMINSTRATION OR ENFORCEMENT OF THE
CITY'S ZONING CODE OR OF ANY ORDINANCE ADOPTEDR

RURSUANT-THERETO-



A. THE APPLICANT obtains a City tax assessor's map or a survey

I-

prepared by a licensed engineer or land surveyor showing the exact
boundaries of the property.

- THE APPLICANT takes the map and a legal description of the property

to the Department of Community Development, Room 207, Municipal
Building.

. THE APPLICANT discusses the proposed appeal with a department

representative and receives an appeal application with information for
its completion.

. THE APPLICANT files the complete application with the Department of

Community Development, accompanied by an application fee
($206.00).

. THE DEPARTMENT checks the application and accompanying maps

and material for accuracy and completeness, requests the other City
departments which may be affected by the appeal request to submit
their recommendations, and examines the property.

. THE DEPARTMENT sets the case for a public hearing before the Board

of Zoning Appeals, publishes legal notices of the public hearing in the
local newspaper.

- IHE DEPARTMENT, prior-to the public hearing, analyses the appeal

application and prepares a written staff report for the Board of Zoning
Appeals. The report is made available to the applicant and the public
prior to the hearing date.

. THE BOARD OF ZONING APPEALS holds a public hearing which the

applicant and those interested in the requested appeal should attend.
Those attending may present testimony and evidence for and against
the proposed variance.

THE BOARD OF ZONING APPEALS reviews the request and makes a

"”de'cis'mn:based_‘bn;th‘e“staﬂ:réﬁc;ﬂ,:ﬁéigﬁb“é?lfTé‘éa—cans-aderatiﬁn, the—

results of the public hearing, and the Municipal Code requirements for
granting an appeal

THE DECISION OF THE BOARD OF ZONING APPEALS IS FINAL
UNLESS APPEALED TO THE CIRCUIT COURT WITHIN 30 DAYS OF
THE BOARD’S DECISION,



CITY OF DANVILLE

APPEAL APPLICATION

MAKE CHECKS PAYABLE FOR $206 TO THE CITY OF DANVILE

IMPORTANT - PLEASE READ

Appeal application must be filed within thirty (30) days after the action

being appealed.

No application for an appeal will be accepted for a Board of Zoning
Appeals agenda unless the following conditions are met by the twentieth
(20t day of the month prior to a Board meeting which is held on the third

Thursday of each month:

a. All questions on this application have been fully answered.

b. The application has been signed by the property owner or
his/her agent, and property owner.

c. A plot plan drawn to scale, showing the actual dimensions and
shape of the lot, the exact size and location on the lot of all
buildings and signs existing and proposed, and the location of
all required parking spaces has been submitted (if applicable).

DATE FILED:
DATE:

~APPLICATION NO.

LOCATION: 1561 . fMéai ey

ezt |

BZA

"RECEIVED BY:

TAX MAP
NUMBER:

Opilna

i-! dgoad |l oo




ZONING
DISTRICT: HE -C Hicwoadl Remeie Canstietele. N (svda et
/ ’ )

1. I'(we) have applied for an appeal because of/on the following

interpretation/determination:
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2. Date of interpretation/determination that is the subject of this appeal
(attach copy of referenced letter or other dated material).
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-~ 3. Theadministrative official based this interpretation/determination on

the following ruling:
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4. | (we) feel that the administrative official was incorrect in their ruling

based on the following:

Commtord ind ComVend ten
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Any additional information, documents or pictures should be submitted with ¢atsrsicn e

the application to assist in the application process. _Svoka,
Please print and sign 1 Cace APPLICANT'S
Mzl Pexrnet b ' E peusses, Mozt pALE T s Sl
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1501 W. Mair) STreeT™ Danlicg , Ja . adsd|
Address
42Y- 393 - 1334 Shacisvanim 201 @ saaw - Con,
Phone Email

| Sl S d L-/6.27

Signature and Date




Properly Owner (if owner is not applicant)

Address

Phone

Email

Signature and Date




City of Dan

Community pe velop,
Planning oy,
3/21/2022
- MKM PARTNERS'
1501 W MAIN ST
DANVILLE VA 24541

RE: Zoning Violation at 1501 W MAIN ST.

Dear MKM PARTNERS:

The purpose of this letter is to inform you of a violation of the Zomng Code at 1501 W MAIN ST.

This violation involves the following:

Chapter 41 — Article 3.M.C.4, operating indoor commercial recreahon fa
Special Use Permit.

cilities yv_ith'out a required
You must cease use of gamblmg and/or skill game machmes You may apply for a 8pec|al use p ermxt to

-~ allow for such use. — :

You. have TH]RTY (30) DAYS from the date of this letter to comply wi

1 ave any questlons plcase contact me at (434) 7995260

1 Williams

434-799-5260 Fxt. 2503
'Hiss@danviﬂeva.gov



Applicant’s Memerandum in Support of the Appeal

Preliminary Statement

The principal use of the property involved in this appeal to the Danville Board of Zoning
Appeals (the “BZA™), is & convenience store. As a small patt of its business, the store had on its
premises one or two video machine games of skill, These games took up a very small part of the
store and would represent a fraction of the store’s business and revenues, These machines, just
like video game machines such as Pac-Man and pinball machines before them, are found
throughout convenience stores in Virginia as well as iﬁ other refail outlets. They are clearty

incidental i thé principal convenience store uge,

Although these machines represent a tiny fraction of the convenience store business, the
Danville zoning administrator igsued a notice of zoning violation on July 19, 2019 in which he
made a determinidtion that such machines constitute.commereial rectéation and therefore require a
special use permit.  However, the Danville City Code expressly allows uses accessory {o g
permitted principal use if they are customary and incidental to (he permitted principal use. Thug,
the issye in this appeal is whether one or two video machines are customary and incidental to a

convenience store. If they are, then the zoning adminisirator’s interpretation is incorrect,

The zoning administrator erred because the machines are not a principal use, but represent
a customary and incidental accessory uge. The law is clear on the subject. For zach zoning district,

a zoning ordinance identifies permitted principal uses for a property, But the City Couneil also

recognized that there can be a panacea of small, incidental uses that can accompany a principal
us¢. A zoning ordinance cannot possibly identify evory conceivable accessory use, so the Danville

City Code inctudes a catoh-all provision that 86Cessory uses are also permitted. The test for an

{2620960-1, 1 20909-00001-95}




aceessory use is whother such 4 use is dependent upon the principal use and is not wholly
unexpected in connection with the principal vse, Ifit is not unexpected, then the accessory uge is

allowed under the applicable zoning, One or two video machines represents such a classic

accessory use vis a vis a convenience store,

Argunent

L The Danville City Code Recognizes That Customary And Inicldental Uses Are
Allowed Accessery Uses,

The Danville City Code defines an accessory use ds:
A usg which is clearly incidental and subordinate 10 or customarily found
in connection with and {except where otherwise provided in the Ordinance) is

located on the same lot as the poncipal use on the premises. Those uses connected

to the principal building by an open breezeway, will be considered acCessory uses,
Danville Code, Art, 15 b,

IL  Ome O Two Video Machines Are A Customary And Incidental Use Foir A
Convenience Store,

An accessory use code provision is not unique to Danville. Indeed, such a provision is
pervasive not only throughout Virgiaia, but the entite United States. (The applicant’s counsel ig
not awate of any locality in Virginia that does not allow accessory uses to permitied principal

uses,) Fortunately, that means ample case law exists outlining the test for a lawfil acuessory use,

In arder to conslitute a legal accessoty use, a use does not have to be present a majotity of

the time or even a substantial percentage of time in connection with the principal use. Rather, for

"'5;1““.'_1;{1#1ty to be an ﬁécessm‘y use that is “customarily incidental,” all that must be shown ig that
the use “is not rare or unique.” Jantaisch v. Borough of Verona 124 A.2d 14, 20 (N.J. Ch. Div.

1956), aff*d 131 A.2d 881 (N J, 1957) (“The practive should be sufficient to justify the observation

(26209601, 120909.00001-05) 2




that is not unique or rare.” The mode of activity must simply be sufficient cnough that the activity
conslitutes “a vécognized mode of activity.”); Klein v. Township of Lower Macungie, 395 A.2d
609 (Pa. 1978) (explaining that the adverb ‘customarily” modifies lhe adjective “incidental”, not
the noun “use.” 'Thus, if the use i§ not wholly unexpected then it iy “customarily incidental,”).
State v, Smiley, 182 Neb, 211 (1967) (finding that the rental of U-Haul ttailers at gas stations is
“neither unique nor rare, not can it be called complefely unusual ot uncommon®); Clty of Lake v,
LaSalle Nat. Bank, 395 N.E.2d 382 (I, 1979} (noting that a practice need not “be conimon to most
-of even {o a latge minority of [golf] courses” for it to be customarily incidental); State v. P.T.&L,
Const. Co., 389 P.2d 448 (N.J. 1978) (“The fact that 1 ugé is not ci;stoman'iy indvilged in, however,

is not conelusive, and even if the use in question is found in a small percentage of similar main

uses, the use may still be found to be ‘customary’™); and Laurel Lawn Cemetery v. Zoning Board

of Adjustment of Upper Deerfield, 545 A.2d 253,254 (1988) (A crematory is an accessory use to”

2 cemetery even though traditionally it has not been associated with a cemetery; crematories are

beginning to oceur more often in connection with cemeteries, so a oretvatory is therefore a lawful

accessoty use to a cemetery),

The best example demonstrating that the video machines in this cage ae an accessory use
comes from the Supreme Coutt of Virginia. Wiley v, Hanover County, 209 Va, 153, 157 (1968).
In Wiley, the property owner was operating a pigeon coop on a tesidentially zoned property.

Suffice it to say, pigeon coops are not exactly common in neighborhoods, Hanover County

claimed that the pigeon coop violated the applicable zoning, The Supreme C‘ourt of Vlrgmm

- 'msagreed ahd held thnt the pigeon coop constxtutcd & 1awful ACCessSOTy use.

In this case, the zoning administrator has telon the position that a single video geme in a

convenionce store requires a special use permit, in light of Wiley, and cormmon experience, this

{2620060-1, 20909.G0001-05) K



interpretation cannot be sustained. If a pigeon coop is a lawful accessory use, surely a video
machine in a convenience store qualifics as an accessory use. You will find these types of
machines in convenience stores and other retail outlets throughout Virginia.! Such machines are

just the latést in a long line of stand-atone recreational machines, beginning with the pinball

tachine,

Moreovor, many convetiience stares have ATM machines, but you would nof reqquive the
stote to be zoried to permnit a bank, The ATM machine is bul small avoessory use that is not
unexpected in a retail outlet, Similarly, it is not sutprising to find one or two video machines in a

retail outlet such as a convenience store.

The zoning administrator apparently relios in part on a special use parmit that was required
and adopted for a property that had recreational video games, See attached special use permit,
But far trom supporting the zoning determination, that special use permit proves the applicant’s
point. The special use permit attowed a host of recreational uses, including up to four pool tables

and twenty video games. In that case, the principal use of the property was indoor commetcial

recreation,

In contrast, the principal convenisnce store use in this case daes not involve commercial
recreation. If one of two machines are present, a common occutrence in convenience stores Bince

the invention of the pinball machine, then the use is manifestly an accessory one. The machines

' The sheer number of notices of zoning violations that the Danville zoning adminishator has recently issued
demonsteates the ubiquitous presence of such machines in Danvillo alone. The zoning administrator has recently
issued notices of violation to multiple truck stops and convenience stores throughaut Danville. tn fact, the zoning
administrator has indicated that more than 30 tiatioes of violation have recently been sent to retail outlets,

[2620960-4, 120909-00601-05 4



in question are simply a logical evolution from pinball machines to video games such as Pac-Man

and Galaga,

The applicant freely admits that if the machines in question constituted the prinvipal use of
the property, then a special use permit wonld be roquired. And if there were eight to ten machines
on the property, perhaps an argument could be made the machines were a principal use. ‘Whether
ause is so extensive it crosses the line from an accessory to principal use is, of course, a matier of

degrec. But one or two machines does nat 4 principal use make,

In short, one or two machines ini the convenience store meets the classic definition of an
accessory use: 1} the machine depends an the existence of the principai use (a convenience store),
and you cerfainly cannot havé a convenience store that consists entirely or mostly of* one or two
machines. ‘The machines arc there precisely because of the convenienee store business; and 2) it

i3 not rare or unexpected to see a stand alone video machine in a retail outlet such as a convenience

store,

Think for 4 moment of the precedent that would be set under the zoning administrator’s
interpretation. Under (he zoning administrator's logic, na accessory use is permitted, no matter
how small, insignificant, or incidental fo the ptincipal uge, if that use is not expressly delineated in
the particular zoning district ordinance. If that were the case, then the City would be inundated
with special use permit requests for a host of insignificant uses across a range of businesses.

Further, the zoning administrator’s interpretation would vitiate the Code provision that allows

—unspecified-acoessory uses. —Danville City Codg Atticle T5 b would bo rendered meaninglegs.

Conclusion

{2620968-1, 120909-00001-05) 5



The applicant respegtfully submits that the BZA apply a common sense test embodied in
the Danville City Code when deciding if something is a customary and incidental accessory uge
permitted under the Danville Code, By applying that commeon sense test, the conclusion becomes

inescapable that one or two machines in a convenience store constitute a lawful accessory use,

(2620961)-1, 120909-00001-05; 0
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! City of Danville
427 Patton Street, Suite 208
w Danville VA, 24547

- P Phone: (434) 799-5260

Board of Zoning Appeals

STAFF REPORT

MEETING DATE: June 16, 2022

RE: VARIANCE/APPEAL APPLICATION - 41 Kayewood Lane

Variance request PZ22-101, filed by Helen and Russell Reynolds, requests a variance from Article
3.B.1.4. of Chapter 41 of the Code of the City of Danville, Virginia that does not permit private
domestic well and septic systems, at 41 Kayewood Lane (Parcel # 77939).

BACKGROUND
The applicant would like to build a dwelling without public water and sanitary sewers.

APPLICATION FOR APPEALS

a. An appeal may be taken to the Board of Zoning Appeals by any person aggrieved or by any officer,
department, commission, board, or agency of the City affected by any decision of the Director of
Planning/Zoning Administrator or from any order, requirement, decision or determination made by any
other officer in the administration or enforcement of this ordinance.

b.  All information, including documentation and rational for the grounds for the subject appeal as well as
plats, maps, site plans and other graphic exhibits or information as required by the Board in order that it
might be fully informed, shall be furnished by the applicant. The application shall include a copy of the
decision or determination on which the application is based.

c. Any written notice of a zoning violation or a written order of the Director of Planning / Zoning
Administrator shall include a statement informing the recipient that he may have a right to appeal the
notice of a zoning violation or a written order within thirty days in accordance with this section, and that
the decision shall be final if not appealed within thirty (30) days. The appeal period shall not commence
until the statement is given to the recipient.

d.  An appeal shall be taken within thirty (30) days after the decision appealed by filing with the
administrator, and with the Board, a notice of appeal specifying the grounds thereof. The Director of
Planning/Zening Administrator shall forthwith transmit to the recording secretary of the Board all the
papers constituting the record upon which the action appealed was taken. An appeal stays all
proceedings in the furtherance of the action appealed from unless the administrator certifies to the
Board, after the notice of appeal shall have been filed with him, that by reason of facts stated in the
certificate, a stay would, in his opinion, cause imminent peril to life or property. In such case proceedings
shall not be stayed otherwise than by a restraining order which may be granted by the Board or a Court

of record, on application and on notice to the Director of Planning/Zoning Administrator for good cause
shown.

427 Patton Street | Danville, VA 24541 |434.799.5260 | www.danvilleva.goy




Danville, Virginia Board of Zoning Appeals June 16, 2022
Appeal PZ22-101, 41 Kayewood Lane Page 2

VARIANCE REVIEW CRITERIA

A variance shall be granted if the evidence shows that the strict application of the terms of the ordinance would
unreasonably restrict the utilization of the property or that the granting of the variance would alleviate a
hardship due to a physical condition relating to the property or improvements thereon at the time of the
effective date of the ordinance, and the request meets each of the following five (5) review standards (Article
13, Section F.2.a.-e.):

a. The property interest for which the variance is being requested was acquired in good faith and any
hardship was not created by the applicant for the variance.

The property was acquired in good faith but the hardship for a variance is created by the applicant
because they can access public sewer. This application DOES NOT meet this standard

b. Granting the variance will not be of substantial detriment to adjacent property and nearby properties in the
proximity of that geographical area.

Allowing this variance is a detriment to water quality and groundwater preservation. This application
DOES NOT meet this standard.

c.  The property’s condition or situation is not of so general or recurring a nature as to make reasonably
practicable the formulation of a general regulation to be adopted as an amendment to the ordinance.

The applicant can access public sewers. This application DOES NOT meet this standard.

d. Granting the variance will not result in a use that is not otherwise permitted on such property or a change
in the zoning classification of the property.

The private water and sewer systems are not permissible uses in the T-R Threshold Residential zoning
districts. This application DOES NOT meet this standard.

e. The relief or remedy sought by the variance application is not available through a special exception
process that is authorized in the ordinance pursuant to subdivision 6 of § 15.2-2309 or the process for
modification of a zoning ordinance pursuant to subdivision A.4 of § 15.2-2286 at the time of the filing of the

variance application.

The applicant cannot request special use, special exception, or rezoning to satisfy the zoning requirement.
Therefore, this application DOES meet this standard.

Therefore, this variance request meets one (1) of the five (5) criteria needed to grant a variance.

| recommend the BZA deny variance request PZ22-101.

ATTACHMENTS
v" Application

v Property Ownership & Existing Zoning Map
v Data Sheet
v Existing Land Use Map (Aerial 2019)



VARIANCE APPLICATION

No application for a variance will be accepted for a Board of Zoning Appeals agenda unless the
Jollowing conditions are met by the twentieth (20™) of the month, unless a weekend, prior to a
Board Meeting. The Board meeting is held on the third Thursday of each month.

I A pre-conference meeting with the applicant and the Zoning Administrator or designated
Staff person has been conducted.

2. All questions on this application have been fully answered

3. The property owner(s) or his agent with the written authorization of the owner has signed
the application

4. A Plot plan drawn to scale, showing the actual dimensions and shape of the lot, the exact
size and location on the lot of all building and signs existing and proposed, and the
location of all required parking spaces has been submitted.

5. The Zoning Administrator has certified that the proposed use and construction plans
comply will all provisions of the Zoning Code, except for which a variance has been
requested.

6. Original signatures of the applicant(s) and/ or property owner(s) are present on the
application.

7. An application fee of $200.00 has been submitted.

INFORMATION TO BE PROVIDED BY THE PLANNING DIVISION

_ CASENUMB E-R:—@Z_@ALOD_“J—\— _EXISTING ZONIN G——]:L p—

RECEIVED BY: b \W155 DATE FILED: _ 5 J \D' o
TAX MAP NUMBER: [ | q Bq BZA DATE:

VARIANCE FROM ZONING SECTION




Property Address: L// IKA}/C WZ’@C( A/{M ¢ an Ly //e. L/A Z»?f?‘/

1 (we) have applied for a variance to allow the following:
In QU b Wed) (N

 15.2-2309 [excerpt]

Notwithstanding any other provision of law, general or special, a variance shall be granted [f the
evidence shows that the strict application of the terms of the ordinance would unreasonably
restrict the utilization of the property or that the granting of the variance would alleviate a
hardship due to a physical condition relating to the property or improvements thereon at the
time of the effective date of the ordinance, and (i) the property interest Jfor which the variance is
being requested was acquired in good faith and any hardship was not created by the applicant
Jor the variance, (ii) the granting of the variance will not be of substantial detriment to adjacent
property and nearby properties in the proximity of that geographical area; (iii) the condition or
situation of the property concerned is not of so general or recurring a nature as to make
reasonably practicable the formulation of a general regulation to be adopted as an amendment
to the ordinance; (iv) the granting of the variance does not result in a use that is not otherwise
permitted on such property or a change in the zoning classification of the property; and (v) the
relief or remedy sought by the variance application is not available through a special exception
process that is authorized in the ordinance pursuant to subdivision 6 of § 15.2-2300 or the
process for modification of a zoning ordinance pursuant to subdivision A 4 of § 15.2-2286 at the
time of the filing of the variance application.

I (we) now appeal to the Board of Zoning Appeals for a variance permitting the action described
above in that:

L. The property interest for which the variance is being requested was acquired in good faith
and me hardship was not created by the applicant for the variance (Describe):

i,  The granting of the variance will not be of substantial detriment to adjacent property and
nea}‘l\JJy properties in the proximity of that geographical area (Describe):
b

iii.  The condition or situation of the property concerned is not of so general or recurring a
nature as to make reasonably practicable the formulation of a general regulation to be
adopted as an amendment to the ordinance (Describe):

o

iv.  The granting of the variance does not result in a use that is not otherwise permitted on
such property or a change in the zoning classification of the property

[] Yes[q] No



v.  The relief or remedy sought by the variance application is not available through a special
exception process
Yes [1 No

IN AUTHORIZING A VARIANCE THE BOARD OF ZONING APPEALS MAY IMPOSE
SUCH CONDITIONS REGARDING THE LOCATION, CHARACTER AND OTHER
FEATURES OF THE PROPOSED STRUCTURE OR USE AS IT MAY DEEM NECESSARY
IN THE PUBLIC INTEREST AND MAY REQUIRE A GUARANTEE OR BOND TO
INSURE THAT THE CONDITIONS IMPOSED ARE BEING, AND WILL CONTINUE TO
BE COMPLIED WITH.

PRESENT OWNER (8) OF ALL PROPERTIES INCLUDED IN APPLICATION

(PLEASE TYPE OR PRINT):
Russell D, 4and

1. NAME: Helen L. ’RG—EIUDI.DS TELEPHONE: H 3¢ 549, -8005™

MATLING ADDRESS: <31 Ldgmd operR Drive

EMAIL ADDRESS: RUSrY @-t@iarylecyles com
MMMLJ%MM
SIGNATURE: _aesa ) Woppn > paTE: ST2[ 202~

APPLICANT (PLEASE TYPE OR PRINT):

If the applicant is not the property owner, writien authorization from the property owner must

accompar;ér this application.
usselt 9, .
NAME: tdelen L, @w?';mo li_r TELEPHONE: 1?4~ SMfigo05
MAILING ADDRESS:
EMAIL ADDRESS:
‘_I.\i ebo s . L-’R_At.{ﬂﬁom_)
SIGNATURE: ___ Py }?}';:a-w— DATE: g/ l/ 2Rl

The decision of the Board of Zoning Appeals is final, unless appealed to the Danville Circuit
Court within thirty (30) days of the date of the Board’s decision in accotdance with Article 13
Section I Item 2 of the Zoning Code, 1986 as amended.
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APPEAL REQUEST DATA SHEET PL22-101

PUBLIC HEARING DATE:

JUNE 16, 2022
BOARD OF ZONING APPEALS AT 10:00 AM

LOCATION OF PROPERTY:

41 KAYEWOOD (PARCEL ID 77939)

PRESENT ZONE:

TR THRESHOLD RESIDENTIAL

PROPOSED ZONE:

NO CHANGE

ACTION REQUESTED:

A variance from Article 3.B.1.4. of Chapter 41 of the Code of the City
of Danville, Virginia that does not permit private domestic well and
septic systems.

PRESENT USE OF PROPERTY:

VACANT LAND

PROPOSED USE OF PROPERTY:

RESIDENTIAL

FUTURE LAND USE DESIGNATION:

RESIDENITAL

PROPERTY OWNER (S):

REYNOLDS RUSSELL D & HELEN L

NAME OF APPLICANT (S):

REYNOLDS RUSSELL D & HELEN L

PROPERTY BORDERED BY:

RESIDENTIAL TO WEST, EAST, AND SOUTH

ACREAGE:

35 ACRES TOTAL

CHARACTER OF VICINITY:

RURAL RESIDENTIAL SI—

INGRESS AND EGRESS:

KAYEWOOD LANE

TRAFFIC VOLUME:

UNIMPROVED RIGHT OF WAY
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City of Danville

427 Patton Street, Suite 208
Danville VA, 24541
Phone: (434) 799-5260

Board of Zoning Appeals

STAFF REPORT

MEETING DATE: June 16, 2022

RE: VARIANCE/APPEAL APPLICATION - 40 Kayewood Lane

Variance request PZ22-102, filed by Alice and Carl Reynolds on behalf of Helen and Russell
Reynolds, requests a variance from Article 3.B.1.4. of Chapter 41 of the Code of the City of Danville,
Virginia that does not permit private domestic well and septic systems, at 40 Kayewood Lane (Parcel
#77926).

BACKGROUND
The applicant would like to build a dwelling without public water and sanitary sewers.

APPLICATION FOR APPEALS

a. An appeal may be taken to the Board of Zoning Appeals by any person aggrieved or by any officer,
department, commission, board, or agency of the City affected by any decision of the Director of
Planning/Zoning Administrator or from any order, requirement, decision or determination made by any
other officer in the administration or enforcement of this ordinance.

b. Allinformation, including documentation and rational for the grounds for the subject appeal as well as
plats, maps, site plans and other graphic exhibits or information as required by the Board in order that
it might be fully informed, shall be furnished by the applicant. The application shall include a copy of
the decision or determination on which the application is based.

c. Any written notice of a zoning violation or a written order of the Director of Planning / Zoning
Administrator shall include a statement informing the recipient that he may have a right to appeal the
notice of a zoning violation or a written order within thirty days in accordance with this section, and that
the decision shall be final if not appealed within thirty (30) days. The appeal period shall not commence
until the statement is given to the recipient. '

d. An appeal shall be taken within thirty (30) days after the decision appealed by filing with the
administrator, and with the Board, a notice of appeal specifying the grounds thereof. The Director of
Planning/Zoning Administrator shall forthwith transmit to the recording secretary of the Board all the
papers constituting the record upon which the action appealed was taken. An appeal stays all
proceedings in the furtherance of the action appealed from unless the administrator certifies to the
Board, after the notice of appeal shall have been filed with him, that by reason of facts stated in the
certificate, a stay would, in his opinion, cause imminent peril to life or property. In such case

proceedings shall not be stayed otherwise than by a restraining order which may be granted by the
Board or a Court of record, on application and on notice to the Director of Planning/Zoning
Administrator for good cause shown.

427 Patton Street | Danville, VA 24541 |434.799.5260 www.danvilleva.gov




Danville, Virginia Board of Zoning Appeals June 16, 2022
Appeal PZ22-102, 40 Kayewood Page 2

VARIANCE REVIEW CRITERIA

A variance shall be granted if the evidence shows that the strict application of the terms of the ordinance would
unreasonably restrict the utilization of the property or that the granting of the variance would alleviate a
hardship due to a physical condition relating to the property or improvements thereon at the time of the
effective date of the ordinance, and the request meets each of the following five (5) review standards (Article
13, Section F.2.a.-e.):

a. The property interest for which the variance is being requested was acquired in good faith and any
hardship was not created by the applicant for the variance.

The property was acquired in good faith but the hardship for a variance is created by the applicant
because they can access public sewer. This application DOES NOT meet this standard

b.  Granting the variance will not be of substantial detriment to adjacent property and nearby properties in the
proximity of that geographical area.

Allowing this variance is a detriment to water quality and groundwater preservation. This application
DOES NOT meet this standard.

c. The property’s condition or situation is not of so general or recurring a nature as to make reasonably
practicable the formufation of a general regulation to be adopted as an amendment to the ordinance.

The applicant can access public sewers. This application DOES NOT meet this standard.

d.  Granting the variance will not result in a use that is not otherwise permitted on such property or a change
in the zoning classification of the property.

The private water and sewer systems are not permissible uses in the T-R Threshold Residential zoning '
districts. This application DOES NOT meet this standard.

e. The relief or remedy sought by the variance application is not available through a special exception
process that is authorized in the ordinance pursuant to subdivision 6 of § 15.2-2309 or the process for
modification of a zoning ordinance pursuant to subdivision A.4 of § 15.2-2286 at the time of the filing of the
variance application.

The applicant cannot request special use, special exception, or rezoning to satisfy the zoning requirement.
Therefore, this application DOES meet this standard.

Therefore, this variance request meets one (1) of the five (5) criteria needed to grant a variance.

| recommend the BZA deny variance request PZ22-102.

ATTACHMENTS
v Application

v" Property Ownership & Existing Zoning Map
v" Data Sheet
v Existing Land Use Map (Aerial 2019)



VARIANCE APPLICATION

No application for a variance will be accepted for a Board of Zoning Appeals agenda unless the
Jollowing conditions are met by the twentieth (20") of the month, unless a weekend, prior to a
Board Meeting. The Board meeting is held on the third Thursday of each month.

1. A pre-conference meeting with the applicant and the Zoning Administrator or designated
Staff person has been conducted.

2. All questions on this application have been fully answered _

3. The property owner(s) or his agent with the written authorization of the owner has si gned
the application

4. A Plot plan drawn to scale, showing the actual dimensions and shape of the lot, the exact
size and location on the lot of all building and signs existing and proposed, and the
location of all required parking spaces has been submitted.

5. The Zoning Administrator has certified that the proposed use and construction plans
comply will all provisions of the Zoning Code, except for which a variance has been
requested.

6. Original signatures of the applicant(s) and/ or property owner(s) are present on the
application.

7. An application fee of $200.00 has been submitted.

INFORMATION TO BE PROVIDED BY THE PLANNING DIVISION

e ———— —GASE*NUMBER-:—QZcQ;LO—m-DCQf — EXISTI—NGZON[NG:—LE— e —

RECEIVED BY: [0} 1159 DATE FILED: 5/‘0/99

TAX MAP NUMBER: \ / / q':\)(o BZA DATE:

VARIANCE FROM ZONING SECTION




Property Address: 4D Kayewdrd Lane Dandille (iraiwia
S ' 29541
I (we) have applied for a variance to allow the following;
To iNemu. & Sephic TANe and Well

$ 15.2-2309 [excerpt]

Notwithstanding any other provision of law, general or special, a variance shall be granted if the
evidence shows that the strict application of the terms of the ordinance would unreasonably
restrict the utilization of the property or that the granting of the variance would alleviate a
hardship due to a physical condition relating to the property or improvements thereon at the
time of the effective date of the ordinance, and (i) the property interest for which the varicnce is
being requested was acquired in good faith and any hardship was not created by the applicani
Jor the variance; (ii) the granting of the variance will not be of substantial detriment to adjacent
property and nearby properties in the proximity of that geographical area; (iii) the condition or
situation of the property concerned is not of so general or recurring a nature as to make
reasonably practicable the formulation of a general regulation to be adopted as an amendment
to the ordinance; (iv) the granting of the variance does not result in a use that is not otherwise
permitted on such property or a change in the zoning classification of the property; and (v) the
relief or remedy sought by the variance application is not available through a special exception
process that is authorized in the ordinance pursuant to subdivision 6 of § 15.2-2309 or the
process for modification of a zoning ordinance pursuant to subdivision A 4 of § 15.2-2286 at the
time of the filing of the variance application.

I (we) now appeal to the Board of Zoning Appeals for a variance permitting the action described
above in that:

I. The property interest for which the variance is being requested was acquired in goad faith
and any hardship was not created by the applicant for the variance (Describe):
o

ii.  The granting of the variance will not be of substantial detriment to adjacent property and
nearby properties in the proximity of that geographical area (Describe):
Ve

iit.  The condition or situation of the property concerned is not of so general or recurring a
nature as to make reasonably practicable the formulation of a general regulation to be
adopte;l‘/as an amendment to the ordinance (Describe):

a

iv.  The granting of the variance does not result in a use that is not otherwise permitted on
such property or a change in the zoning classification of the property

[ Yes[§ No



The demsmn of the Board of Zoning Appeals is ﬁnal unless appealed to the Danville Clrcult

v.  The relief or remedy sought by the variance application is not available through a special
exception process

[] Yes EI No

IN AUTHORIZING A VARIANCE THE BOARD OF ZONING APPEALS MAY IMPOSE
SUCH CONDITIONS REGARDING THE LOCATION, CHARACTER AND OTHER
FEATURES OF THE PROPOSED STRUCTURE OR USE AS IT MAY DEEM NECESSARY
IN THE PUBLIC INTEREST AND MAY REQUIRE A GUARANTEE OR BOND TO
INSURE THAT THE CONDITIONS IMPOSED ARE BEING, AND WILL CONTINUE TO
BE COMPLIED WITH.

PRESENT OWNER (S) OF ALL PROPERTIES INCLUDED IN APPLICATION

(PLEASE TYPE OR PRINT);
Russetl B ARD
1. NAME: Helen L ReyNocds TELEPHONE: 434 54 8- 8008

MAILING ADDRESS: 317 Wynoedep. Deile Depyille Ni&guaia 24sH

EMATIL ADDRESS: ﬁusrq@“:?l&s\q \e. Curlc?% oM
o Qoquelfe)

SIGNATURE: _|Aunsr D ?Wf.@s\ DATE: _S572/21

APPLICANT (PLEASE TYPE OR PRINT):

If the applicant is not the property owner, written authorization from the property owner must
accompany this application.

HCARL AnD ., 043
NAME: M. B Reynguls TELEPHONE:; 4234 S48 - 2ams -

MAILING ADDRESS: P0.Boy 10955, Danyille Nivcunia 24543

EMAIL ADDRESS: Gjmzeg,c\,\ A—\\@C.OIMC.QST NET

-

SIGNATURE: 7“ L ’/ 7 ) DATE: 5_2/52.1_

&_Q.Lté, f«‘) V‘Mir\e!.c\st

Court within thirty (30) days of the date of the Board’s decision in accordance with Article 13
Section I Item 2 of the Zoning Code, 1986 as amended.



Russell D. and Helen L. Reynolds give their authorization to

H. Carl and Alice B. Reynolds to apply to the city of Danville, Virginia for
a Variance application to put in a septic tank and well on their property
located at 40 Kayewood Lane, Danville, Virginia 24541,

Russell D. Reynolds
Helen L, Reynolds

el L ool

Date. 5-2-2021







APPEAL REQUEST DATA SHEET PL22-102

JUNE 16, 2022

PUBLIC HEARING DATE: BOARD OF ZONING APPEALS AT 10:00 AM

LOCATION OF PROPERTY: 40 KAYEWOOD (PARCEL ID 77926)
PRESENT ZONE: TR THRESHOLD RESIDENTIAL
PROPOSED ZONE: NO CHANGE

A variance from Article 3.B.1.4. of Chapter 41 of the Code of the City
ACTION REQUESTED: of Danville, Virginia that does not permit private domestic well and
septic systems.

PRESENT USE OF PROPERTY: VACANT LAND

PROPOSED USE GF PROPERTY: HOME

FUTURE LAND USE DESIGNATION: RESIDENTIAL

PROPERTY OWNER (S): REYNOLDS RUSSELL D & HELEN L
NAME OF APPLICANT (S): Alice and Carl Reynolds
PROPERTY BORDERED BY: RESIDENTIAL TO WEST, EAST, AND SOUTH
ACREAGE: 7.9 ACRES TOTAL
— CHARACTER OF VICINITY:——— RURAL RESIDENTIAL —— S —|
INGRESS AND EGRESS: KAYEWOOD LANE

TRAFFIC VOLUME: UNIMPROVED RIGHT OF WAY
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BOARD OF ZONING APPEALS MEETING

MAY 19, 2022
Members Present Members Absent Staff
Ann Sasser Evans Lawrence Meder Lisa Jones
Nicole Garrison John Hiltzheimer Doug Plachcinski
Gus Dyer Michael Nicholas Ryan Dodson

Gus Dolianitis

Chairman Dyer called the meeting to order at 10:00 a.m.
. ITEMS FOR PUBLIC HEARING

1. Appeal of Zoning Administrator Request PL22-83, filed by Nashawan Enterprises
Inc. c/o Nashawan Okam at 403 Jefferson St. (Parcel # 21909). The Zoning
Administrator did not allow the property owner to apply for a special use permit to
operate a commercial recreation use.

Mr. Dyer stated Item 1 has been withdrawn.
2. Appeal of Zoning Administrator Request PL22-84, filed by MKM Partners c/o Shahid
Javid, requests an appeal of a zoning violation as allowed in Article 13 of Chapter 41 of
the Code of the City of Danville, Virginia at 1501 W Main St. (Parcel # 54805). The

Zoning Administrator sent a zoning violation notice to the property owner for operating
skill games.

Mr. Dyer opened the Public Hearing.
Present to speak on behalf of this request was William Shewmake, | am an attorney

from Woods Rogers. Mr. Shewmake stated | am representing the Appellant in this case.

To briefly summarize, this is a convenience store that has operated as a convenience
store for years and as part of its operation is an accessory customary and incidental
accessory use, a grand total of two skilled games, which I think the City Attorney can
attest. [ have someone to testify that it was licensed by the agency prior to an
injunction. As we all know there is an injunction that is staying the enforcement of the
State Ban on this kind of game until after November. These two games have been in
that store for probably 2 to 2 ¥4 years and did not operate during the ban before the

injunctions-and--have-Mr—Bil-Pewell-here-who-can-contest-to-that—This-is nota

principle use of the property it is a convenience store and | would submit that | have
photos that | would like to submit in the record. It shows the two skilled games that we
have which is next to the lottery kiosk. It shows that it is a very well-kept convenience
store which mostly sells food and other items along with lottery tickets. One thing that |
will say that | put in the papers, if this was the principal use of the property, we would
agree that you would need a Special Use Permit. If they had 10, 15, or maybe 8 of
these games then there might be an argument it's a principal use, and 1 think under the
zoning ordinance it can't be in principal use. We are here only on the scope of what the
notice of violation allows, and the notice of violation was sent saying that they needed a

Page 1 of 12



Special Use Permit. The case that was tecently withdrawn, the Planning Director maybe
has taken the position that you can’t even have a Special Use Permit but at this point
that was the issue: the Planning Director saying that they had to have a Special Use
Permit to operate a grand total of two games. As | put out in some detail in our memo,
the law is pretty clear, and | have been doing zoning language for about 30 years. The
law is pretty clear and this Board as | have mentioned a little bit has recognized that the
zoning restrictions apply to the principal uses but what is allowed in the Danville Code
and throughout the entire State is if you have a use that is known as customary and
incidental which the definition is not that it is in every single business like that but if it is
not unusual or rare to have that use in conjunction with the main use then it is permitted
under the zoning laws. You can't list every possible accessory use that a primary
business might have. It's like when | was growing up pin ball machines and then next a
lottery machine. What we are pointing out is with two games it is not the principal use
and [ think that we can have Mr. Powell testify or | can tell you if you have been in any
convenience stores, they are all throughout not only in the City of Danville but
throughout the State. That injunction involved allowing some ten thousand games that
were in convenience stores. It is a very customary use to this point to have some of
these skilled games in a store. The question that you have is having a grand total of two
games a primary use of this convenience store or is it an accessory incidental use of
this store because if its incidental then it is permitted under the zoning laws. We think
that we can’t be any ciearer from the pictures of the convenience store that just having
two games which doesn’t raise that much money and it's not the principal use that is
permitted and is not a zoning violation and you are not required to go through a Special
Use Permit to have one or two games. As a matter of fact, when this issue came up, |
know we had several cases before this same Board at different times. You have
different members present voting on various things but in a case involving JAL
Properties and Abdul Khan and the case involving Mr. Inam Qazi, and another property
owned by KFG Properties and Mr. Khan and there were one or two of these games in
there and this Board held that if you had one or two games that was an accessory use
and that was appealed by the City of Danville and it was ultimately nonsuited and it is a
precedent of this BZA to say if you have one or two games that's an accessory use. So,
there has been a ruling from this BZA on that very topic. I would be glad to answer any
questions, but | have cited the case law and it is very clear that’s the issue before you
is: is this an accessory use or is it a principal use of the property? That is the issue. If it
is an accessory customary incidental use which means, it's not unique or rare then the
notice of violation should be overturned. If you would find somehow that it is principal
use, then that could be a different issue. They were guided by the decision of this BZA
and they have been operating for more than two years again except for the time that the
law came in effect and has been enjoined and | will have Mr. Powell testify that there
are only two games in the store and those games are registered on the ABC list, so they

are-among-the-games-that-are-ineluded-in-the-injunction-against-the-force-of theban and
depending on that ruling will determine how long those games will remain. As for now, |
don't think you can’t go into a convenience store in the Commonwealth of Virginia and
not see one or two of these games. | think we have more than shown that it is
customary and incidental to have this, and it is a small part of your business. Which
convenience stores depend upon. Think of the precedent if you don't allow accessory
and incidental uses and all the other kind of small uses that you have that wouldn’t be
allowed and that is why that principal applies and that is why it is in the Danville Code
and that is why it applies throughout the City of Virginia. Like | said | have listed a
number of cases talking about how uses that are not permitted as a matter of right could

Page 2 of 12



be accessory. As a matter of fact, that is the whole point of the customary incidental
accessory use doctrine. It assumes that it cannot be the principal use. If it's a principal
use, then it is permitted as a matter of right. It assumes that under the zoning district it
isn't listed as a permitted principal use; that's the whole basis. Then the guestion is it
customary or incidental and you’re not surprised that it is there. If you go into a
convenience store in the last few years, then you're not going to be surprised to see one
of these skilled games. This is a grand total of two games and if we were here with ten,
twelve or more than that we would have a different issue. | will note that it was
withdrawn for one reason, we didn’t go for the Special Use Permit because it seemed to
me that there were issues if you could get a Special Use Permit. We did the right thing
by filing the notice of appeal in the optional time and we feel very strongly that this is an
accessory use, very small and very limited and that is all that you are ruling on right
now. Two games accessory use and you're not ruling on five or six opening the door.
There are two games. | appreciate your time and | think this is consistent with the
number of decisions that you have made several years ago.

Mr. Dolianitis stated you are planning on just keeping it at two right now?
Mr. Shewmake stated yes, right now just keeping it at two.

Mr. Bill Powell stated | just want to address that as well because basically all | am doing
is operating under what the ABC had allowed us prior to the injunction. We had these
two games registered with the ABC. The ABC collected taxes on these games and the
infunction that came into place that became so distorted in the State was the injunction
only covered the previously licensed games in the State and everyone else took that as
free rein to just go out and flood the market with these. We have tried to do this the
correct way, legal way, and have followed all the steps necessary in order to keep it
within the State’s guidelines as well as the City’s.

Mr. Dyer stated these are pre-existing games that were previously permitted by the ABC
Board.

Mr. Powell stated yes sir,
Mr. Dyer closed the Public Hearing.

Mr. Dyer stated last time we ran across this issue about the number of games, and |
don't believe you were in that position at that point, Mr. Plachcinski. My understanding is
that you are required o have a Special Use Permit to be an indoor commercial
recreation facility and in another part of the City Code that if you have more than three
machines that you are an indoor recreation facility and that would be no question that
you would be required to have a Special Use Permit if you had more than three
machines. Has that been changed?

!\./!t'.—EIaGhGinski—stated—yes—it—has—been—ehanged.—eﬂ—A-priI-6—0f—t-h-is—year,—Gity-Gouncii
adopted an Ordinance that did several things.

AN ORDINANCE AMENDING CHAPTER 41, ENTITLED "ZONING ORDINANCE”
OF THE CODE OF THE CITY OF DANVILLE, VIRGINIA ESTABLISHES ‘SKILL GAMES’
AS DEFINED BY VIRGINIA CODE AS ADULT-ORIENTED USES AND MOVES
STANDARDS FOR ADULT ENTERTAINMENT OUT OF ZONING ORDINANCE
SECTION 3.Q.I1. AND INTO A NEW SECTION 2. GENERAL REGULATIONS Z. ADULT-
ORIENTEDUSES WITH LOCATIONAL RESTRICTIONS TO AVOID SECONDARY
EFFECTS.
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Under subsection 4 of that amendment. Adult area uses of which skilled games are under
the zoning code even if accessory to a permitted use they must obtain a Special Use
Permit.

Mr. Dyer stated that clearly stated regardless of how many games you have you must
have a Special Use Permit.

Mr. Plachcinski stated yes.
Ms. Garrison stated does that affect the games that were already in place?
Mr. Plachcinski stated they were never legal at this location.

Mr. Dyer stated if they were permitted by the ABC Board, you're not saying they weren't
legal by Virginia Code you saying that weren't legal by the City Zoning Code, correct?

Mr. Plachcinski stated correct.

Mr. Dyer stated even when they were legal but that was prior to that ordinance being
adopted, correct? Because that wasn’t until April of this year.

Mr. Plachcinski stated it's the City's position that without a Special Use Permit skilled
games at this location were never legal under the zoning codes.

Mr. Dyer stated does the code still say that you must have a Special Use Permit to be an
indoor recreational facility, or does it say you have to have a Special Use Permit for indoor
recreational use?

Mr. Plachcinski stated currently?

Mr. Dyer stated yes.

Mr. Plachcinski stated under this it says you must have a Special Use Permit for Adult-
Oriented Uses with locational restrictions for secondary-effects of which skilled games is
one.

Mr. Dyer stated for the use not for a facility because facility would be a business that has
more than three machines. A use is for just having one machine.

Mr. Plachcinski stated we define it as a skilled game not a skilled game facility. So,'any

skilled-game-follows-into-games:

Ms. Garrison stated are these the only games that you are including is that skilled game
definition?

Mr. Plachcinski stated the skilled game definition which references the current State
Code is “An electronic, computerized, or mechanical contrivance, terminal, machine, or
other device that requires the inseriion of a coin, currency, ticket foken, or similar object
fo operate, activale, or play a game, the outcome of which is determined by any
element of skill of the player and that may deliver or entitle the person playing or
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operating the device to receive cash; cash equivalents, gift cards, vouchers, billets,
tickets, tokens, or electronic credits to be exchanged for cash; merchandise; or anything
of value whether the payoff is made automatically from the device or manually. The bill
exempts family entertainment centers from the prohibition against the playing or offering
of any skill game, provided the prize won or distributed fo a player by the skill games
offered by such centers is a noncash, merchandise prize or a voucher, biflet, ticket,
token, or electronic credit redeemable only for a noncash, merchandise prize that also
meets certain other requirements”.

Mr. Dyer stated the previously cases that we dealt with last month involves someone
coming to apply for a Special Use Permit and you denying the Special Use Permit
because in your opinion what they were applying for was illegal. This would still apply if
this gentleman would come to you. Would you deny him the opportunity to apply for a
Special Use Permit? | think that assumption was made.

Mr. Plachcinski stated skilled games under State Law are illegal period. | don't think that
is a question they are illegal. The issue with accessory use let me throw it out there, if it
were customary and incidental that there were narcotics sales at convenience stores even
if they were illegal would we then be able to say we can allow them under zoning?

Mr. Dyer stated what | am getting at is that because the City Code has changed as of
April, these games have become something other than like pinball machine. They were
indoor commercial recreation whether you could win money off them or not. After the city
passed that ordinance a pinball machine is still indoor recreation, whereas a skilled game
has become a skilled game, it's not just indoor recreation.

Mr. Plachcinski stated correct.

Mr. Ryan Dodson, Assistant City Attorney for the City of Danville stated unless the pinball
machine gives out money.

Mr. Dyer stated obviously these falls under device where you can receive money if you
were to win the money. If you win the game, you can receive money, where there are
pacman machines that you can play and just put your quarter in and you get your quarter's
worth of entertainment and you don't win anything. What we need to do is we need to
break apart the idea that according to the City Code as of April they are not.

Mr. Plachcinski stated correct.

Mr. Dyer stated | am going to let everybody ask their questions so you will be able to

answer-atone-time:
Mr. Shewmake stated thank you.

Ms. Evans stated is this like the situation we had last month where the gentleman came
to the Planning Commission because he had his skilled games authorized by ABC and
he just didn't have his Special Use Permit?

Mr. Plachcinski stated in that case the applicant had filed their appeal prior to the zoning
code changed on April 6.
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Ms. Evans stated that is the only reason that we recommended it to City Council for him
to be granted a Special Use Permit.

Mr. Dyer stated there are areas of the city were this would be permitted, it's just not in the
current zoning. Where this building is located it is not permitted even by a Special Use
Permit, is that correct?

Mr. Plachcinski stated that is correct.

Mr. Dyer stated it's just like you can build a slaughterhouse in the city, but you can’t build
a slaughterhouse on Riverside Drive. If you have to have a Special Use Permit to have a
slaughterhouse even in an industrial area that doesnt mean that you can get a
slaughterhouse on a commercial area by Special Use Permit. There are certain activities
that are allowed by Special Use Permit only in certain zoning categories. Where this
property is located this property is not zoned where he can obtain a Special Use Permit
for this type of activity.

Mr. Plachcinski stated that is correct.

Mr. Dyer stated it's just like if you tried to appeal for a Special Use Permit that is not
allowed in a residential area. He would be denied the opportunity to apply not because
they were judged to be illegal but because they are not permitted in that Zzoning area
where he was applying for that Special Use Permit. Did | say anything wrong in that
statement?

Mr. Plachcinski stated no that is correct.

Ms. Garrison stated in the future if somewhere down the road somebody decides to make
an actual decision about the legality of the games they still will not be permitted here.

Mr. Plachcinski stated they will still be bound by the location and restrictions that were
adopted on April 6.

Ms. Garrison stated November or December comes and they say okay you can have
them, but they still would not be allowed here in the city?

Mr. Plachcinski stated I think it is safe to say there’s a long way to go to see how this
plays out from this date. We have location restrictions that are processed and set up
should the State determine there is some measure of permitting or legality.

Mr. Dyer stated that is the main thing that has changed since the last time we judged one
of these cases. The city code has changed, and they have been taken out of the zoning
category that previously were allowed in to make judgement on.

Mr. Dolianitis stated the store on West Main, so here in the city it is not allowed. Is it
allowed in other places?

Mr. Dyer stated this city has a special zoning category for adult entertainment which |
think not only includes skilled games but strip joints and other forms of adult entertainment
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and that is only permitted in certain areas of the city. It's allowed in the city, but it's just
not allowed in every zoning category including the zoning category where this
gentleman’s business is located right now. That is what's changed since the last time that
we had one of these cases. | am assuming it's been removed from HR-C?

Mr. Plachcinski stated yes.

Mr. Dyer stated previously you were allowed to apply for a Special Use Permit for
commercial indoor recreation in HR-C Zoning, which changed. The code now requires
you to have a Special Use Permit for adult entertainment which skilled games has been
defined as and that adult entertainment is not allowed in HR-C.

Mr. Dolianitis stated you can’t get a Special Use Permit.
Mr. Dyer stated right.

Mr. Dolianitis stated you need one, but you can’t get one.
Mr. Dyer stated again it's based upon the zoning category.

Mr. Shewmake stated | would like to give a background and explain because | think we
could resolve, it. If you notice, the notice of violation which is the only thing before you
right now, is dated March 21, 2022, prior to the change of the ordinance that was just
referred to. | will have to study that to see if it bans accessory uses because prior you
could get a Special Use Permit even if it was the primary purpose. So, one of the issues
is going to be under the new ordinance does that ban it from a primary purpose or does
it ban it from an accessory use. We don't need to decide that today because right now
you're just looking at that March 21 document which says get a Special Use Permit. They
already mentioned that this is wrong so it should be reversed. The other item is so they
can come back and say it now applies and it can be different arguments. | will point out
one thing, | do not believe that they can take away an existing right. Let's say that
ordinance is valid, and if you do ordinances so that it is a practical matter, and you can’t
do it anywhere in the city. That can have some legal issues but that is a different matter.
That is beyond this BZA.

Mr. Dyer stated we haven't done that.
Mr. Shewmake stated that is right.

Mr. Dyer stated it is allowed in the city but just not at this location.

Mr. Shewmake stated | am not suggesting that's the case. | am very clear on that if they
were to come in and | think you denied this because it is March 21 and their argument
was, we need to get a Special Use Permit and in fact now you are saying that you can't,

Mr. Dyer stated let me go back and ask why didn’t you apply on March 22 for a Special
Use Permit?

Mr. Shewmake stated we didn’t think we needed it because it is an accessory use.
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Mr. Dyer stated it would have been our decision whether you needed it or not. That would
be the case that we would be judging right now is whether you needed that Special Use
Permit or not. You chose not to apply for a Special Use Permit, and | am assuming that
we've now run past the date that now he can apply. Am | correct?

Mr. Plachcinski stated correct.

Mr. Shewmake stated when the board with the Special Use Permit and what the history
is what you're saying that is a discretionary act of sudden need. There is no basis if you
are applying for it that's completely discretionary. What we are saying is no because we
have two reasons why we appealed now. We wanted to see if you had a matter of right,
because if you had a matter of right then you don’t need a Special Use Permit. If that
were tumed down, thinking what the existing law was then you could ask for a Special .
Use Permit. What we are saying is it is not a discretionary act. This is an accessory use
on the law since it was in place, we had the rights, and we were trying to define what was
the right that he had. Did he have the right to use two machines without a Special Use
Permit. Let’s say the ordinance is changed on April 8, and now you can’t get a Special
Use Permit. There are all kinds of legal issues attached with that though because there
is also a doctrine called non-conforming use which means the Government if you are
doing something that was allowed by right during an ordinance changed then you can’t
take it away. For example, if they take away the use of a convenience store from this
district, they couldn’t shut him down saying it is now illegal.

Mr. Dyer stated commonly referred as being grandfathered in. We are very much aware
of that.

Mr. Shewmake stated if we had a subsequent notice of violation the appeal notice would
have probably been very different which is not in conforming use. He was there, he was
allowed as a matter of right, it was two machines, he pre-existed the ordinance, and can't
expand a non-conforming use. He mentioned a case that was applied to before the
ordinance change now.is grandfathered in. If you are in before this thing changed you
should be able to have the rights prior to the change. New people are coming in, new
additional machines, new machines out of stores then that new ordinance would apply. |
think the law dictates you don’t look at the April change because this is a March notice of
violation. Which you have to look at is that on March 21, was this an accessory use. That
is the only limited issue that you have before you today. It could be that the director of
planning will come and say look | think that the new laws somehow apply to you, and he
can issue a notice of violation and we will look at it and then appeal. | am pretty
comfortable of the case laws someone would say at the very least. It is a non-conforming
use; we had the right before the ordinance therefore this new law doesn't apply

retroactively, which | think that principal was recently declined. That is totally different
from what we have today. Your issue is on March 21, this thing says get a Special Use
Permit which they now admit is incorrect for multiple reasons and we ask you to reverse
his decision from March 21 and then we will see where it comes from there. | don’t think
the hearing today based on a March 21 notice of zoning violation meets now that the laws
have changed because that is a whole list of issues. In faimess what you do is don't
uphold this and | will be glad to talk to the planning director about what we can do. | do
believe very strongly that if it is an accessory use, it was in place for years, it was
registered with the ABC and the man is not stuck because you can't take away the rights
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that vested in and depended upon. | would ask you to reverse the decision based on that
and understanding the new ordinance change does not apply to this case. Thank you.

Mr. Plachcinski stated | just want to point out that you cannot consider something that's
illegal under the State Code a legal non-conforming use. The ABC doesn't set zoning, it
doesn’t grant a land use permission, and certainly even though they may have been
registered or allowed by the ABC Board up until June 30, 2021, this particular location
has never had the zoning ability to have these uses.

Ms. Evans stated they would have if they had a Special Use Permit?
Mr. Plachcinski stated yes.

Ms. Evans stated they might have if they had applied for a Special Use Permit on March
227 Possibly?

Mr. Plachcinski stated possibly.
Mr. Dyer stated that is what we would be arguing about.
Mr. Plachcinski stated regardless of that there is no vested right, in my opinion.

Ms. Garrison stated haven't we also decided the legality of the games are not within our
purview.

Mr. Dyer stated we cannot determine whether these games are legal or not legal. We are
basically a panel jury. | will acknowledge that | feel like that in prior cases that if you had
three or fewer games you were not required to have a Special Use Permit because the
code said you had to have a non-conforming facility and not to just have the games in it.
The facility was defined as the use of more than three games. That is just my personal
opinion, and that is how | have voted in the past on what my understanding of the law
was. My feeling is that if they had in fact applied for a Special Use Permit prior to the
change to the city code | probably would agree that they were not required have a Special
Use Permit.

Mr. Dyer closed the Public Hearing.

Ms. Evans made a motion to deny PZ22-84. The motions fails because there is no
seconded motion.

Mr. Dyer stated just a reminder to the Board failure to pass a motion basically upholds
the Zoning Administrators decision.

Ms. Garrison made a motion to overturn the Zoning Administrator. Mr. Dolianitis
seconded the motion. The motion was 3-1.

Mr. Dyer states unfortunately you must have four affirmative votes because we are a

Board of seven. Despite the fact that we are the only four here that may give you grounds
to make some kind of appeal.
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Mr. Shewmake stated can we make some kind of motion to defer.
Mr. Dyer stated we have already voted on it so | will leave it up to our legal counsel.

Mr. Plachcinski stated you can amend your motion as long as the people supporting this
agree to it.

Mr. Shewmake stated | know that is for a special exception does that rule apply to the
appeal?

Mr. Dyer stated | don’t know if that is just the simple majority.

Mr. Dodson stated thankfully | have the State Law and the City Code on the BZA here let
me see what | can find. '

Mr. Dyer stated do we in fact have seven members or are we only six members?
Mr. Dodson stated is Michael Nicholas officially off?

Mr. Dyer stated | don’t know if it makes a big difference.

Mr. Plachcinski stated | don'’t think he has submitted a resignation.

Mr. Dyer stated three would still make a majority of six,

Mr. Shewmake stated | think there is something in the law if you don’t have seven that
maybe it can be deferred.

Mr. Dodson stated | know if there is a tie then you are allowed to come back because we
had that happen, | think on one of these cases previously. Let me see what | can find.

Mr. Shewmake stated | think it is based on that whoever made the motion to reconsider,
and we would be happy with a deferral of the decision. | think that is a fair way to do it.
Thank you for giving me the opportunity to speak.

Mr. Dyer stated Ryan is this something that we can do a little research on and get back
to these folks or do we need to have a final decision at the meeting today?

Mr. Dodson stated if you want you might move on to the next item and I'll keep reading
this.

Mr. Dyer stated so are we tabling this?

Mr. Plachcinski stated no, you will have to make a separate motion by the end of the
meeting.

Mr. Shewmake stated | would be agreeable to a motion to reconsider a defer and | think
that would clearly be allowed.

Mr. Dyer stated even though we have already voted?
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Mr. Plachcinski stated you can reconsider.

Mr. Dodson stated especially since technically while voting, you didn't have the numbers
your needed.

Ms. Garrison made a motion to postpone the decision on the application until the
June Meeting. Ms. Evans seconded the motion. The motion was approved by a 4-
0 vote.

3. Special Exception Request PZ22-97, requesting a Special Exceplion for a side
yard setback as provided for in Zoning Ordinance Article 13.G.7.a. at 604 Memorial
Dr. (Parcel #24515.)

Mr. Dyer opened the Public Hearing.

Present to speak on behalf of this request was Sahin Mahmut. Mr. Mahmut stated this is
the KFC building at 604 Memorial Drive. | am in the process of purchasing the building
and during the inspection process we came across something very minor, an issue with
the side yard setbacks. The issue | believe is the side facing the park.

Mr. Dyer stated the drive thru side.

Mr. Mahmut stated yes, the drive thru side and it's not the whole wall of the building. It is
only the drive thru that will be a little extension and it's the only one corner of the drive
thru section it is encroaching 1 foot and 1 inch. | found out that it has been there for the
last thirty years.

Mr. Dyer stated | don’t think in that configuration because full disclosure my dad built the
first Kentucky Fried Chicken building and that was like 1964. That was a cinderblock
building and that is long gone.

Mr. Mahmut stated everything has come to a stop because the bank doesn't want to do
anything because of violations. That is why | am here requesting a special exception to
this slight setback.

Mr. Dyer stated so this drawing that we have up on our screen when was this done?

Mr. Mahmut stated that was done in October of 2021, | believe.

Mr. Dyer stated so that is when it was discovered. Is this a result of the setback changing?
Mr. Plachcinski stated I'm not really sure. We don’t have any data to go on.

Mr. Dyer stated | know that one time in commercial you had to be five feet off the property
line. So, probably when this building was built it was not in violation.

Ms. Evans stated it's not the building it is the drive thru.
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Mr. Dyer stated correct. So, technically to me it should be grandfathered in. If it is easier
to just to grandfather, it's in.

Mr. Plachcinski stated it's easier because the lender doesn’t want to see this legal
nonconforming. They want to see it as legally conforming, and this special exception
allows that.

Mr. Dyer stated okay.

Mr. Dyer closed the Public Hearing.

Ms. Evans made a motion to approve Special Exception Request PS22-97. Ms.
Garrison seconded the motion. The motion was approved by a 4-0 vote.

Il. APPROVAL OF MINUTES FROM APRIL 21, 2022
The April 21, 2022, minutes were approved by a unanimous vote'.
. OTHER BUSINESS

With no further business, the meeting was adjourned at 10:45 a.m.

APPROVED
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